The Yale Law Journal [Vol. 103: 2119 interests. That means condoning, abetting, and sometimes even engagmg 10 illegal activity. Blacks must be especially vigilant with regard to the local regulation of entrepreneurial activity, because the well-being of the black public sphere hinges upon it. When I speak of the black public sphere, I refer to a realm that includes not just politics, but also economics. 2 Blacks must develop outlets, both audiences and markets, for the products of their labor and creative genius. Black people need jobs. They need institutions and business concerns that black people control. They need the protection of an ethic that discourages exploitation in commercial and personal relationships. All of this requires that blacks come together to defy the system that has almost entirely foreclosed them from the realm of production and commerce.
The call for a reinvigorated, expanded black public sphere is the result of a growing realization among blacks that the problems of those on the bottom of the socioeconomic ladder do not result totally from disparities in income and impediments to consumption that can be solved by allowing workers to recapture more of the surplus produced by their labor. The maldistribution and free mobility of capital and wealth threaten those whose economic security is tied to their status as wage earners. Blacks who have not secured employment in the formal labor market are in the worst possible position. Furthermore, the line between employer and employee is blurring, as is clear from the extent of subcontracting, for example. The only way blacks can maintain even the relative status quo in this economy is to play a more significant role in production and commerce. The success that other groups have found in pursuing activities in the informal economy suggests that blacks must undertake new forms of "civil disobedience" in the name of economic survival.
Street vending amply illustrates my hypothesis. At this late date in modernity or post-modernity, many indigenous blacks continue to use urban sidewalks for commercial purposes. In places like New York City, Washington, D. C. , and Philadelphia, most black street vendors work without a license and in violation of applicable vending regulations and sales tax laws. Yet, when asked about their illegal status, the vendors maintain that vending is an "honest living" that they should be allowed to pursue legally. AMSTERDAM NEWS, Oct. 27, 1990, at 4 (quoting female vendor who says of her work: "On the street peddling-this is honest. The only difference is we are not paying rent."); Juli:.m Jingles, !25rh S1ree1
Vendors: A Dilenunu with Creal Polential Resulls, N.Y. AMSTERDM.J NEWS, July 3. 1993. at 3, 38
(descri bing unlicensed street vendor who says he will not be deterred from doi ng what he is doing, which IS "making an honest living''); see also The Yale Law Journal [Vol. 103: 2119 marked by order and decorum, rather than by the chaos and confusion of Old World bazaars. Naturally, the interests of these contending forces are balanced differently in every instance, the outcome being determined according to the relative political clout of the opposing parties. While no single best solution emerges to the problems posed by contemporary urban street selling,6 I would argue that in the American economy of today, race makes a difference. Debates over the regulation of street vending should accordingly include some discussion of exactly how race makes a difference. This does not mean that black vendors ought to prevail in every case. The mix is more complicated than that. Whereas in the past the forces opposing black street vendors were almost exclusively white, increasingly the fixed-location merchants are black, brown, or Asian; the producers are black; and the municipal authorities are black too. With blacks on both sides of the equation, class differences within "the black community" assume new prominence. This interplay of race and class influences where the balance between the rights of vendors and those of others ought to be struck. What I am arguing here is that the history of blacks' foreclosure from production and commerce, and the need to invigorate and further develop the black public sphere, warrant that special attention be paid to even the pettiest form of black entrepreneurial activity.
One cannot assess the importance of black street vending to the black public sphere without first considering a few basic macroeconomic facts. Official rates of black unemployment are nearly twice those of whites. 7 Moreover, relative to other groups, blacks are underrepresented among business owners and the self-employed.8 Although black households spend an estimated $2 16 billion per year, the total sales of black businesses equal only 10% of that amount.9 At the same time, shoppers in inner city black communities confront a retail market characterized by poor quality, high prices, and a limited choice of goods offered by a limited number of accessible retail 6. Lawrence 0. Houstoun, Jr.. Srreenvise, PLANNING, May 1993, at 20 (recounting variety of ways in which cities are coping with increasing numbers of street vendors).
7.
In 1993, the unemployment rate for whites was 6.0%, while that for blacks was 12. outlets. 10 Blacks also demand certain culture-specific products. like books and apparel, that mainstream suppliers do not or will not supply. 1 1 Street vending fills a small part of the void created by the economic marginalization of black Americans as workers, owners, and consumers.
Illegal, informal street vending employs people. It supplies blacks with goods they need and want. It contributes to the maintenance of black culture. It challenges nonblack businesses in black enclaves. It helps people gain the capital and know-how to operate businesses in the formal sector. Finally, it is the site of grassroots activity that could lead to new initiatives uniting the political and economic concerns of blacks.
It is impossible to determine the impact of vending on black under-and unemployment. Black street vendors are a disparate lot; they defy profiles. Some folks are vending because they have an entrepreneurial bent and want to work for themselves. Many show the dedication and commitment that it would take to hold down a regular job. Some vendors, howe ver, maintain that if they were not on the streets selling they would be on welfare or homeless.12 Moreover, blac k vendors include persons from marginalized groups within the blac k community, such as religious :1dherents. artists, and women. 1 3 Finally, native-born vendors are joined on the streets by recent arrivals from Africa and the Caribbean, whose limited English proficiency and questionable immigration status limit their options for earning a living. Street vending efficiently delivers certain kinds of wares to the inhabitants of black enclaves. A walk down !25th Street in Harlem on a cold overcast weekday reveals tables loaded with kn it hats, gloves, and :;carves (mostly in the standard colors. but some with color combinations that seem distinctly African); sweatshirts (bearing Polo and Timberland logos or the insignias of black universities); llannel vests; video tapes (on tables with video players going); audio tapes (some wrapped in thick cellophan e and bearing the names of lesser-known gospel, rap, and reggae artists); jewelry: cosmetics and hair care products; books (basic black texts and spiritual offerings); incense. 13. The lot of the black female vendor is tougher than that of the black m:lle vendor. because th� female has to deal with the varieties of male supremacy she encounters from the black and '-';hite males with whom she deals. [Vol. 103: 2119 essences, herbs, and roots; African apparel; bogus designer watches; leather goods; and sunglasses. Most of this merchandise is manufactured or mass produced, not unique or handmade. The manufacture and distribution of these products may occur in either the formal or informal sector. When considered in the larger context, street vending cannot be dismissed as petty hustling; rather, it is the most basic form of retailing. 1� Street vending serves as the last link in the chain of distribution for products that are best produced in limited quantities or distributed through small-scale retail operations that survive on slender profit margins.
Street vending is an economically viable way of selling such goods (and of earning a living) for several reasons. 1 5 As self-employed individuals, vendors are free to exploit themselves as much as they want. They can potentially increase their sales by maintaining long hours or by working in miserable conditions. Because they are both close to their customers and maintain relatively small stocks of goods, vendors can gauge shifts in customer demand and adjust their inventories quickly. Of course, vendors can charge less than fixed-location merchants because the vendors do not pay rent, utilities, wages, taxes, or other overhead costs, nor do they extend warranties. This makes the vendors' merchandise more affordable to poorer customers.
Black vendors also succeed by catering to the specialized demands of black consumers. Black vendors are purveyors of black culture. Shoppers purchase from vendors "ethnic products" that the shoppers may be unable to find anywhere else. The vendors' wares reflect the renewed interest among indigenous blacks in things African-particularly fabrics, hats, jewelry, and clothes. Although large retailers like J. C. Penney are selling African-inspired merchandise, 16 they cannot match the claims of authenticity attached to goods sold by African street vendors. Books, written by and about black people, are another vending staple. I have seen book stands with wider and more comprehensive inventories than those of established black book stores, and I have talked to street vendors who know all about the books they sell.
Beyond the benefits of the merchandise itself, street vending creates performance space for intellectual debates, spiritual communion, and the pursuit of the pleasures of shopping. Street vendors lend the flavor of an African marketplace to otherwise drab stretches of empty stores and barred fa\=ades. The customers move from one vendor to the next "with more control and less formality than if they were in a store. " 17 Though customers esteem brand-names and established retailers with fine reputations, they also appreciate friendly service and a fair price. In discussing the merchandise, haggling over prices, and persuading or being persuaded to buy, the vendor and the customer have greater personal interaction than typically occurs in indoor-store sales transactions. There is a certain skill involved in negotiating transactions on the street that animates buyers and sellers alike. As one vendor said of vending, '"Nothing beats getting out here talking to people. Everybody can't do it ... .
It's a lost trade, a lost art.
"'18
Not everyone has a high regard for black street vendors. Some hold vendors in contempt. 1 9 In their view, vendors either attract thieves, con artists, drug dealers, pickpockets, or three-card monte players, or they are in cahoots with them (as fences and the holders of money and merchandise). Vendors generally cannot be trusted; when a vendor tells a customer that a piece of merchandise was made in Africa, it often turns out to have been made someplace else. Counterfeit goods abound, as does poor quality. 2 0 So many black-authored books are allegedly being pilfered from the shelves of mainstream bookstores for resale on the streets that the books are being removed from browsing areas. 2 1 Finally, vendors frequently harass shoppers who patronize stores owned by nonblacks. At the same time, there are blacks who believe that foreign-born vendors are really fronts for white and Asian wholesalers and producers who have facilitated the vendors' immigration into the United States. 2 2 Whether or not these assertions are true, vending regulations should be sensitive to the concerns voiced by black consumers and the residents of black communities in which vendors ply their trade.
Another group of relevant economic actors, the fixed-location merchants, is likely to be of two minds about the vendors. 2 3 On one hand, the vendors POST, Aug. 23, 1992 , at XIS (describing how chain stores are responding to disappearance of black books that have become "runaw:1y bestsellcrs").
22. Julian Jingles, Vendors: Is There an Organized Group Behind Counrerfeiters?, N.Y. AMSTERDAM NEWS, July I 0, 1993, at 3 (head of Harlem Urban Development Council wonders whether people are being imported from other countries to sell counterfeit goods on !25th Street).
Rather than being the product of a conspiracy or syndicate, it seems more likely that the concentration of African immigrants in certain kinds of vending is a manifestation of "an efficient ethnic network" that absorbs new immigrants from the time they catch a taxi at the airport and introduces them to vending opportunities opened up by those who preceded them. Furthermore, street vending may have a negative impact on the overall reputation and ambience of a commercial area, which in turn will reduce the desirability of the location for merchants and the fair market value of the properties. Vending conflicts, at base, are disputes about land use and property values.24 Black enclaves that are struggling to attract or hold on to established chain stores and their upscale customers, or to increase or stabilize property values, may not, in the long run, be well-served by vendors. 2 5
The black vendors' replies to the criticisms of fixed-location merchants have typically been race-based. Vendors complain that, as between black street vendors and nonblack merchants, the street vendors ought to prevail, because blacks should control the businesses in their own communities. As Morris Powell, president of the !25th Street Vendors Association, put it:
In the Jewish community, the business life is controlled by the Jews; the Italians handle everything in the Italian community. The Chinese control Chinatown; Arabs take care of business among Arabs; Koreans follow the same pattern. But in a Black community, all species of different races run and control our business life among our Black consumers, while the Black business element among us is out on the sidewalk ....
26
Merchants who attempt to restrict black vendors' operations are labeled by the vendors as outsiders, \Vho should have no standing to prevent blacks from These are old refrains. 2 � Blacks' complaints about the nonblack ownership of local businesses are the product, in part, of racial pride or racist jealousy. But the grievances also relate to blacks' concern about their ability to find employment and to amass capital from an array of community-based businesses and financial institutions that are committed to serving blacks. Income gains will not translate into increased wealth if merchants take the dollars spent by blacks and invest them outside the black community.
Race-based turf arguments have less punch in communities where blacks are substantially represented among fixed-location merchants. Of course, the extent to which the arguments lose efficacy depends on the size of the black merchant contingent, a matter of debate in some jurisdictions. In a contest between black fixed-location merchants and black street vendors, the fixed location merchants may be financially better off than their vending sisters and brothers, but the merchants typically have more at risk than the vendors, and the community may have a greater stake in the success of the merchants as well. It does not seem sensible or fair to penalize merchants for being in a position to which street vendors aspire.
Indeed, one justification for black street vending is that it is a step on the road to more successful formal black businesses. Vending operations are said to be embryonic businesses that allow blacks to acquire the skills and resources that it takes to operate at a fixed location. This notion may be a bit optimistic, however. The costs of setting up business at a permanent site are prohibitively high for most black street vendors, and the chances of their succeeding arc rather poor.30 It is not surprising, then, that few vendors are willing to take �8. Karen Carrillo, /25th Street Vendors Tell Cit\' They Wnn ' 1 M01·e 10 01her Si1e. N.Y. AI\ISTERDAM NEWS. July �4. !993. at 4. 32 (reporting that one black vendor believes non-African storeowners make profits while black street vendors get the crumbs, but storeowners '"don't even wam [vendors] to get the crumbs"'); Debbie Officer, Bruokl\'11 Vendon ProleSI Citv Anti-Vending La\\'s as Unfair, N.Y. AMSTF.RD!\M NEWS. July 3, !993, at 3. 38 (quoting vendor who, in reaction to new anti-vending laws, stated; "The y ' re telling me that the little crumbs on the streets. we c:m't even get from our own people.'').
29. See Karen Carrillo. Bw1/e Berween S1ree1 Vendors, Slore Owners 011 125 Is Old Feud, NY. AMSTERDAM NEWS, Dec . 28. !991. at 7 (dating feud between vendors and merchants in Harlem back to boycotts of whi te merchants occurring more than 40 years ago).
30. Anthropologist Yvonne Jones assessed the competitiveness of street vendors in "Riverview ... a black enclave in a river-port city of the Upper South. Yvonne V. Jones, S11-eel Peddlers as Entrepreneurs:
Econa11zic AdaplaJion 111 an Urban Area. 17 URB. ANTHROPOLOGY 143 ( 1988). Professor Jones concluded that the vendors' ability to move into lixed-location businesses was impaired by their structural isolation "from professional and service-related firms which provide a vari ety of managerial and financial assistance to business enterprises. Thus accountants, tax speciali sts, bankers. and insurance agents were absent from the marketing arena of Riverview street peddlers." /d. at !67. Moreover, the vendors lacked the challenge of setting up at a fixed location. As one vendor put it, opening a store that fails may leave one in substantial debt and unable to start over again, whereas if one fails on the street, one "can get more money together in a few months and try again ."31
If business success is defined in terms of survival, growth in income, and movement into the formal economy, obtaining a fixed location is not the only measure of success. The experiences of other ethnic groups indicate a number of other directions in which black street vending might develop.32 Vendors may move into a fixed site, expand their number of vending locations, or move up the chain of distribution into wholesaling or production. The vendors might ultimately find a market or audience for specialized ethnic goods among customers who do not reside in black enclaves and who are not black, or they may produce or distribute nonethnic goods on a larger scale.
It is important to know both who presently manufactures the merchandise being sold on the streets and who distributes it . Of course, such information is not readily available. Some black vendors have branched out from places like New York City to sell their wares in smaller cities or have gone into importing and distributing goods made in Africa.33 Some black publishers and black book distributors started out vending or are strongly supported by vendors' sales.34 If black commerce is to be encouraged and the black public sphere developed, it matters whether the products are manufactured in black America, the Caribbean, or Africa or elsewhere. It matters because vending might make a more substantial contribution to the black public sphere by creating jobs beyond the confines of the streets.
Of course, most vendors are not worried about expanding; they are worried about simply staying in business. Staying in business as an illegal black street vendor depends on factors other than general economic conditions. Street merchants must be adept at avoiding or warding off regulators, particularly the police. As blacks, social outsiders to the black mainstream, thorns in the sides of small business owners, and economic miscreants in the eyes of the society at large, black street vendors are the targets of discriminatory enforcement and harassment.35 The costs of being charged and convicted of violating vending ordinances can be quite steep. For example, in New York, a person found vending without a license will lose her or his wares as well as face substantial fines and court fees. In vending, as in many other public activities, blacks are more vulnerable than others to being stopped by the police. Because laws regulating or prohibiting street vending are selectively enforced in the field, and allow for signifi cant prosecutorial discretion, blacks must be alert to prevent discrimination against black street vendors.
Vendors across the country have found that it makes sense to organize to deal with the police and municipal authorities.36 Vending associations have represented vendors' interests in fights over regulation and policing, but they can do more than that. Law and public policy cannot create a commercial culture or a set of business practices, let alone business concerns and institutions, that will allow blacks to achieve the proper balance between competition and cooperation.37 Black people must do that for themselves. Vendors' associations would advance the cause if they chose to engage m a Black street vendors by and large could usc the benefits and protection accorded legal businesses, though they and their customers may not be able to afford the costs of legality. Expanding the extent of legal vending would strengthen the hand of black vendors fighting police harassment. With a measure of security, they might be able to pursue opportunities to expand or to invest time and resources in professional development. Black vendors should be supported in such endeavors. 40
Indeed, if the goal is to develop audiences and markets for the output of black productivity and creativity, there ought to be broad support for black street vending. As blacks in America, we must not fal l into the trap of automatically equating legitimacy with legality. Just because an enterprise is small, informal, and illegal does not mean that it is not valuable or that it should be disparaged. In fact, all sorts of legal, formal small black business activity are viewed as deviant by the dominant society and unfortunately by blacks as well. 41 The failure of so very many black businesses due to obstacles beyond blacks' control has given rise to "antibusiness" attitudes and sentiments that steer members of the black middle and working classes away from becoming entrepreneurs and cause blacks to disparage those who, despite the negative attitudes, go into business for themsel ves. The negative attitudes are produced and reinforced by a scheme of l egal regulation that denies the legitimacy of black entrepreneurship such as is exhibite d by black street vendors. The imperative of developing the black public sphere means that blacks have to get beyond their doubts about the value of commercial activity, award legitimacy where there is now illegality, and work to bring the law into line.
If blacks are to build viable business concerns. and a business culture and set of ethical operating procedures to go along with them, we will need to appreciate the significance of even the seemingly most paltry forms of retailing. Black businesses need greater acceptance from customers, lenders. potential trading partners, and government authorities. Commercial transactions between blacks must be made less exploitative so that racial solidarity and trust can be built around commercial enterprises. If black consumers come to expect fair prices and fair treatment from black merchants of all sorts, they will have an actual stake in black businesses and come to realize that they do. The lesson of economic advancement through econom ic cooperation must be taught with words and deeds, and delivered at every level and at every opportunity. There is no better place for the instruction to begin than in the streets . Street vending is a microcosm of black entrepreneurs h ip, with all of its potential and its problems. Street vending is open, obvious, and notorious economic lawbreaking. And finally, street vending presents an opportunity and a site where ordinary, everyday black people, whether sellers or consmners. can engage in the political struggle to build a more viable black pu bl ic sphere and actually experience li rsthand the results of their !Jbor.
